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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
  

UNITED STATES OF AMERICA 
 

v. 
 

MOHAMMED KAMIN 
 

D-027 
Supplement to Defense Motion 

 
Requesting the Military Commission Order 

a New Inquiry Into the Mental Health of 
the Accused 

 
11 August 2009 

 

1.  Timeliness: This motion for appropriate relief is filed in a timely manner in 
accordance with Rule for Military Commission (R.M.C.) 706(b)(2) and the instructions 
entered by the Military Commission at the motions hearing on 15 July 2009. 

2.  Relief Requested: Detailed defense counsel for Mr. Mohammed Kamin1  respectfully 
request the Military Commission order a new inquiry into the mental health of Mr. 
Kamin pursuant to R.M.C. 706(b)(2). 
 
3.  Overview:  The Military Commission agreed on 15 July 2009 to order a new inquiry 
into the mental health of Mr. Kamin, but requested the defense file a Supplement to D-
027 regarding terms of access for the R.M.C. 706 Board.  This Supplement to D-027 also 
addresses terms of access for the defense expert consult in clinical and forensic 
psychiatry, Dr.  terms of access for defense counsel to advise Mr. Kamin 
prior to these examinations, and responds to the Commission’s request for a list of items 
that the new R.M.C. 706 Board should review.     
 
4.  Burdens of Proof and Persuasion:  As the moving party, the defense bears the 
burden of proof on any question of fact.  This burden is met by a showing of a 
preponderance of evidence. See R.M.C. 905(c).  

5.  Facts:  

 a. On 11 March 2008, charges were sworn against Mr. Kamin.  Those charges 
were referred to a Military Commission on 4 April 2008.  Mr. Kamin was arraigned on 
the charges on 21 May 2008. 

                                                 
1 Detailed defense counsel file this Motion solely under the authority provided by the Commission on 21 
May 2008 that detailed defense counsel shall represent the accused in this case and engage in the discovery 
process.  The Commission ordered detailed defense counsel (LCDR Federico) to represent Mr. Kamin 
because “the statute requires it” and because “discovery issues and all of the information that would be 
necessary for you to get your defense rolling.”  See Transcript of Hearing ICO United States v. Kamin, 
May 21, 2008 (Draft), pg. 42.  CPT West was detailed to the case on 29 January 2009 and acts under this 
same authority.  Lacking authority from Mr. Kamin to do anything in his defense, detailed defense counsel 
concur that they must ethically engage in the discovery process to determine whether Mr. Kamin is 
competent to stand trial. 
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 b. On 29 August 2008, detailed counsel for Mr. Kamin filed D-008, a motion 
requesting an inquiry into the mental health of Mr. Kamin in accordance with R.M.C. 
706.  In that request, counsel detailed personal observations of Mr. Kamin, court-room 
demeanor, refusal to meet with counsel, BSCT records, and confinement history to 
establish a good faith basis to request a mental health examination.  See D-008. 

 c. On 10 September 2008, the Military Commission granted the defense request 
for an inquiry.  

 d. On 30 September and 1 October 2008, a clinical psychologist and a forensic 
psychiatrist requested to meet with Mr. Kamin.  See Transcript of Hearing ICO United 
States v. Kamin, 23 October 2008 (Draft), pg. 185. Mr. Kamin refused those visits, and 
JTF-GTMO did not allow the doctors to proceed to Mr. Kamin’s cell or to directly 
observe him in some other forum.  Id.  The sources of information the Board considered 
for their inquiry included certain medical records, DIMS records from 2005-2008, the 
Commission’s 10 September 2008 Order for Inquiry, certain interrogator notes dated 
May to August 2003, discussions with defense counsel on 30 September 2008 and 1 
October 2008, the defense motion for the Inquiry dated 29 August 2008, the Transcript of 
the Commission hearing dated 21 May 2008, and approximately 60 letters between Mr. 
Kamin and his family.  See Redacted Part II Report of the R.M.C. 706 Board, dated 
October 3, 2008, filed as Appellate Exhibit 23.   

 e. The R.M.C. 706 Board did not observe Mr. Kamin by video or through the cell 
block, nor did the Board speak with Mr. Kamin.  See Transcript of Hearing ICO United 
States v. Kamin, 23 October 2008 (Draft), pg. 185. The only person interviewed by the 
Board was detailed defense counsel.  Id.  No review of the medical records from Bagram, 
where Mr. Kamin was detained for 16 months, was conducted.  Id. at p. 186.  No review 
of the videotapes of Mr. Kamin’s interrogation, movements, recreation, or in his cell was 
conducted.  Id.  No interviews of the guards, interpreters, or other detainees were 
conducted.  Id. at pp. 186-187.     

 f. On 3 October 2008, the final report was drafted and shortly thereafter was 
provided to the defense.  

 g.  On 23 October 2008, the defense objected to the Board results.  The 
prosecution agreed during this hearing that re-opening the Board was appropriate.  See 
Transcript of Hearing ICO United States v. Kamin, 23 October, 2008 (Draft), pp. 184, 
196-197.   

 h.  On 15 June 2009, the defense contacted the JTF-GTMO SJA requesting 
alternate access procedures to be used to visit Mr. Kamin.  On 29 June 2009, JTF-GTMO 
SJA staff denied the defense request.   

 i.  On 7 July 2009, the defense filed D-027 requesting the Military Commission 
order a new inquiry into the mental health of the accused.  D-027 argued that the previous 
inquiry into the mental health of Mr. Kamin was not conducted in accordance with 
R.M.C. 706 or the Commission’s Order dated 10 September 2008, and that fundamental 
fairness required a new inquiry.  The Government Response to D-027 did not oppose the 
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requested relief but supported a limited order allowing Mr. Kamin to refuse the Board 
access to speak with him. 

 j.  On 15 July 2009, the Military Commission held a hearing regarding D-027.  
The Commission agreed in principle to grant D-027 for a new inquiry into the mental 
health of the accused.  See Transcript of Hearing ICO United States v. Kamin, July 15, 
2009 (Draft), pg. 347.  However, the Commission also requested the defense file a 
supplement to D-027 after speaking with the government to clarify the terms of access for 
the sanity board.  Id. at p. 384.  The Commission also requested that the defense provide 
a list of items it considered necessary for a thorough examination prior to the Board 
conducting its examination of Mr. Kamin.  Id. at p. 347.   

6. Law and Argument 
 

TERMS OF ACCESS TO MR. KAMIN FOR THE R.M.C. 706 SANITY 
BOARD. 

The standard visitation procedures employed by JTF-GTMO toward the R.M.C. 
706 Board will not allow for a full inquiry into Mr. Kamin’s mental health.  An alternate 
procedure employed by Judge Emmet Sullivan of the U.S. District Court for the District 
of Columbia in the habeas case filed by Mr. Ramzi Bin Al-Shibh, 06-CV-1725, ordered 
that JTF-GTMO provide access to Mr. Bin Al-Shibh for the defense mental health expert 
to conduct his examination.  See D-027, Attachment C.  Mr. Bin Al-Shibh was notified of 
the purpose of his transfer but was not provided an option to refuse the transfer.  Mr. Bin 
Al-Shibh went willingly, making a forced-cell extraction unnecessary.  The defense 
expert was able to conduct a full analysis of Mr. Bin Al-Shibh over the course of the next 
three days. 

A similar order requiring JTF-GTMO provide access to Mr. Kamin is necessary 
in Mr. Kamin’s case to allow the R.M.C. 706 Board to conduct a full inquiry.   

TERMS OF ACCESS TO MR. KAMIN FOR THE DEFENSE EXPERT 
CONSULTANT IN CLINICAL AND FORENSIC PSYCHIATRY. 

On 12 March 2009, the Convening Authority appointed for the defense an expert 
consultant in the fields of clinical and forensic psychiatry – Dr. .  For the 
same reasons as described above, an order granting Dr.  the same access as the 
R.M.C. 706 Board to evaluate Mr. Kamin is necessary for the defense to receive the full 
benefit of Dr. Sweda’s expert services. 

TERMS OF ACCESS TO MR. KAMIN FOR THE DEFENSE TEAM TO 
ADVISE MR. KAMIN PRIOR TO THE MENTAL EVALUATIONS OF 
THE R.M.C. 706 BOARD AND THE DEFENSE EXPERT. 

The defense team requires the same access to Mr. Kamin as the R.M.C. 706 
Board and the defense mental health expert to advise Mr. Kamin prior to these two 
mental evaluations regarding the purpose of the mental health evaluation and his legal 
rights with respect to each examination.   
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APPOINTED MEMBERS OF THE R.M.C. 706 BOARD 

This process requires a fresh set of eyes to ensure that a full and fair inquiry is 
conducted.  Members other than COL , U.S. Army, or CAPT  

, U.S. Navy, both of whom sat on the prior R.M.C. 706 Board, should be 
appointed to the new Board.      

LIST OF ITEMS THE NEW R.M.C. 706 BOARD SHOULD REVIEW. 

 The Military Commission requested the defense provide a list of items that the 
new R.M.C. 706 Board should review.  See Transcript of Hearing ICO United States v. 
Kamin, 15 July 2009 (Draft), pg. 347.  In accord with the confidentiality provisions of 
R.M.C. 706(c), the defense will provide this list directly to the Board prior to their 
examination of Mr. Kamin.   
 
7.  Oral Argument:  The defense waives oral argument.  
 
8.  Request for Witnesses: Witnesses are not requested at this time.  However, the nature 
of the possible defense reply could necessitate the addition of witnesses.  If that is the 
case, counsel will provide a request at that time. 
  
9.   Certificate of Conference:  The government does not oppose a new R.M.C. 706 
Board.  The defense conferenced the supplemental motion on 11 August 2009 by email 
and telephone but the government was unable to take a final position on the motion and 
draft order.     
 
10. Additional Information:  "The Military Judge has the sole authority to determine 
whether or not any given matter shall be released."  See RC 3.9.c; see also R.M.C. 801; 
Reg. ¶¶ 19-5, 19-6.  The Commission should seek to strike a balance of protecting Mr. 
Kamin's right to a fair trial, the improper or unwarranted publicity pertaining to the case, 
and the public understanding of the Military Commissions.  See Reg. ¶ 19-1.  The release 
of pleadings and rulings is essential for the public, writ large, to be able to assess and 
evaluate the legitimacy of United States judicial proceedings being held on a military 
base overseas and in a fortified courtroom.  At a minimum, providing the public 
the opportunity to read and evaluate the pleadings and rulings would contribute to Mr. 
Kamin being able to have a “public trial.”  See U.S. Constitution, Sixth Amendment.  
This is especially true of the present motion as the sole basis for the continuance sought 
by the government is the “interests of justice.”  The defense hereby respectfully requests 
that the Military Judge authorize the Assistant Secretary of Defense for Public Affairs (or 
designee) to release this pleading and any and all responses, replies, and/or rulings under 
the same designation to the public at the earliest possible date. 
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11.  Attachments  
 

A.  Draft Order for 706 Inquiry. 
 

Respectfully submitted, 

 
By: _ Richard E.N. Federico ___________ By:__ Clay M. West__________ 
LCDR RICHARD E.N. FEDERICO, JAGC, USN CPT CLAY M. WEST, JA, USAR 
Detailed Defense Counsel for    Detailed Defense Counsel for 
Mohammed Kamin     Mohammed Kamin 

 
Office of the Chief Defense Counsel 
Office of Military Commissions 
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[Provided as .doc file Attachment]  
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
  

UNITED STATES OF AMERICA 
 

v. 
 

MOHAMMED KAMIN 
 

D-027 
Second Supplement to Defense Motion 

 
Requesting the Military Commission Order 

a New Inquiry Into the Mental Health of 
the Accused 

 
31 August 2009 

 

1.  Timeliness: This motion for appropriate relief is filed in a timely manner in 
accordance with Rule for Military Commission (R.M.C.) 706(b)(2). 

2.  Relief Requested: Detailed defense counsel for Mr. Mohammed Kamin1 respectfully 
request the Military Commission revise the suspense dates in the 24 August 2009 
Commission Order.   
 
3.  Overview:  The Military Commission agreed on 15 July 2009 to order a new inquiry 
into the mental health of Mr. Kamin, and on 24 August 2009 entered an Order to this 
effect.  Because the defense expert’s terms of access to Mr. Kamin in the Commission’s 
order is derivative of the sanity board’s access, detailed defense counsel propose a 
revised draft order to D-027 moving the suspense dates in paragraphs 2(a) and 2(b) to 
accommodate the defense expert’s schedule.       
 
4.  Burdens of Proof and Persuasion:  As the moving party, the defense bears the 
burden of proof on any question of fact.  This burden is met by a showing of a 
preponderance of evidence. See R.M.C. 905(c).  

5.  Facts:  

 a.  On 7 July 2009, the defense filed D-027 requesting the Military Commission 
order a new inquiry into the mental health of the accused.  D-027 argued that the previous 
inquiry into the mental health of Mr. Kamin was not conducted in accordance with 
R.M.C. 706 or the Commission’s Order dated 10 September 2008, and that fundamental 
fairness required a new inquiry.  The Government Response to D-027 did not oppose the 

                                                 
1 Detailed defense counsel file this Motion solely under the authority provided by the Commission on 21 
May 2008 that detailed defense counsel shall represent the accused in this case and engage in the discovery 
process.  The Commission ordered detailed defense counsel (LCDR Federico) to represent Mr. Kamin 
because “the statute requires it” and because “discovery issues and all of the information that would be 
necessary for you to get your defense rolling.”  See Transcript of Hearing ICO United States v. Kamin, 
May 21, 2008 (Draft), pg. 42.  CPT West was detailed to the case on 29 January 2009 and acts under this 
same authority.  Lacking authority from Mr. Kamin to do anything in his defense, detailed defense counsel 
concur that they must ethically engage in the discovery process and this R.M.C. 706 inquiry to determine 
whether Mr. Kamin is competent to stand trial. 
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requested relief but supported a limited order allowing Mr. Kamin to refuse the Board 
access to speak with him. 

 b.  On 15 July 2009, the Military Commission held a hearing regarding D-027.  
The Commission agreed in principle to grant D-027 for a new inquiry into the mental 
health of the accused.  See Transcript of Hearing ICO United States v. Kamin, July 15, 
2009 (Draft), pg. 347.  However, the Commission also requested the defense file a 
supplement to D-027 after speaking with the government to clarify the terms of access for 
the sanity board.  Id. at p. 384.  The Commission also requested that the defense provide 
a list of items it considered necessary for a thorough examination prior to the Board 
conducting its examination of Mr. Kamin.  Id. at p. 347.   

 c.  On 11 August 2009, the defense filed a Supplement to Defense Motion D-027 
specifying terms of access to Mr. Kamin for the sanity board, the defense expert 
consultant in clinical and forensic psychiatry, and the defense team.  The government 
responded on 18 August 2009, and the Commission entered its Order on 24 August 2009.   

6. Law and Argument 
 

DATES AND TERMS OF ACCESS TO MR. KAMIN FOR THE DEFENSE 
EXPERT CONSULTANT IN CLINICAL AND FORENSIC PSYCHIATRY. 

The 24 August 2009 Commission Order granted limited access to Mr. Kamin for 
the defense expert consultant in the fields of clinical and forensic psychiatry (Dr.  

).  In order for Dr.  to take advantage of the access granted in the 
Commission’s order, he will have to coordinate his travel with the travel schedule of the 
sanity board.  Dr.  has a long-planned vacation to Greece from 10 – 26 September 
2009.  Dr.  also has committed to testifying as an expert witness in the general 
court-martial of Senior Airman , scheduled from 6 – 9 October 2009 at 
Goodfellow Air Force Base in San Angelo, Texas.   

Due to these scheduling conflicts with the travel necessary to meet the sanity 
board report suspense dates of 21 September and 28 September 2009 in the original 
Commission Order (paragraphs 2(a) and 2(b)), the defense respectfully requests the 
Commission defer the sanity board suspense dates to 2 November 2009 for the 
summarized report, and 9 November 2009 for the full report. 

These new suspense dates will allow the sanity board to visit Mr. Kamin during a 
time when Dr.  also is available to travel to Guantanamo Bay and benefit from the 
terms of access proposed in the Commission’s 24 August 2009 Order.    

A revised order to this effect is enclosed as Attachment A.  

7.  Oral Argument:  The defense waives oral argument.  
 
8.  Request for Witnesses: Witnesses are not requested at this time.   
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9.   Certificate of Conference:  The defense conferenced this Second Supplement to D-
027 on 31 August 2009 and the government does not oppose the requested relief. 
 
10. Additional Information:  "The Military Judge has the sole authority to determine 
whether or not any given matter shall be released."  See RC 3.9.c; see also R.M.C. 801; 
Reg. ¶¶ 19-5, 19-6.  The Commission should seek to strike a balance of protecting Mr. 
Kamin's right to a fair trial, the improper or unwarranted publicity pertaining to the case, 
and the public understanding of the Military Commissions.  See Reg. ¶ 19-1.  The release 
of pleadings and rulings is essential for the public, writ large, to be able to assess and 
evaluate the legitimacy of United States judicial proceedings being held on a military 
base overseas and in a fortified courtroom.  At a minimum, providing the public 
the opportunity to read and evaluate the pleadings and rulings would contribute to Mr. 
Kamin being able to have a “public trial.”  See U.S. Constitution, Sixth Amendment.  
This is especially true of the present motion as the sole basis for the continuance sought 
by the government is the “interests of justice.”  The defense hereby respectfully requests 
that the Military Judge authorize the Assistant Secretary of Defense for Public Affairs (or 
designee) to release this pleading and any and all responses, replies, and/or rulings under 
the same designation to the public at the earliest possible date. 
 
11.  Attachments  
 

A.  Alternate Draft Order for 706 Inquiry. 
 

Respectfully submitted, 

 
By: _ Richard E.N. Federico ___________ By:__ Clay M. West__________ 
LCDR RICHARD E.N. FEDERICO, JAGC, USN CPT CLAY M. WEST, JA, USAR 
Detailed Defense Counsel for    Detailed Defense Counsel for 
Mohammed Kamin     Mohammed Kamin 

 
Office of the Chief Defense Counsel 
Office of Military Commissions 

 
 

 
 

 



ATTACHMENT A 
[Provided as .doc file Attachment] 



    

 

  


 

 
 

        
        

    

   

             
      

             
   

              
             

                 
               

            
               

          

                
                 

       

  

               
                 
             

              
       

                
             

                  
           

                 
                      

             

 



               
              

            
                

          

                

  
 

 
 
 

 

  
 

 
    

               
             
          

              
       

            
         

               
              

                
              

          

                 
                

                  
              

               

                
               


 



                 
                  

 

               
              

              
             

    

  

            
              

              
       

             
             

             
              

              
             

               
             

     

              
             

              
               

                
            

                
   

              
             

           

               
             

              
     

           
              


 



              
                

 
 

         
 

    

   
   

   
    
    

 
 

 

   
   

   
   
    

 
 

 


 




 

 
 



   
    
 

     
 
 
 

  
 

          
 

                  

            

               

               

 

              

   

     
 
      
 

               

             

                

            

               

               

             

         

            

              

                 



               

                  

                 

     

              

              

              

               

             

           

               

    

                

            

               

                  

              

             

                

                

                

              

                

   


 



         
           

              

                

              

                

                 

               

             

                

                 

                

     

    
 
   
 

                

                  

            

                 

              

                

                  

            

                

           


 



              

            

                

            

            

                

            

              

                

                 

               

  

             

           

              

                

    

                

               

              

            

                 

                

                 

               


 



                   

             

             

             

                 

          

        
       

                 

               

                

      

               

             

      

                

               

                 

               

            

               

            

              

                


 



                 

    

            

                

                

               

                 

              

             

            

                 

       

             

                 

              

                 

                  

                

           

                  

                

              

             

            

           


 



              

             

              

               

 

                 

                 

              

               

             

                

   

                  

                

              

              

  

        
        

                

              

              

                

                

               

 


 



                 

                 

     

      

                  

              

             

              

                  

     

 

                  

              

                

               

                

               

                

               

                 

                

           

 



                 

    

    

  
    

    


 



   
 
  
 

   
 


 

 
 


 

      
 
   
 

  
 

             
           

            
   

 

              
       

              
               
          

              
            

                  
             
               

            
              

             
                

              
              

            
             

      

             
       

              

 



            

              
               

     

             
       

             
               

              
            

            

             
               

        

              
            
      

  

             
              

             
             
                 

             
        

              
               

               
            

       

             
               
             

             
     

    

 



FURTHER ORDERED: 

A. that the Government shall provide Dr. , Ph.D., expert 
consultant in clinical and forensic psychiatry for the defense, an opportunity to meet with 
Mr. Kamin to conduct an independent mental health examination of Mr. Kamin, provided 
Mr. Kamin agrees to meet with Dr.  voluntarily. Mr. Kamin shall not be forcibly 
extracted from his cell nor compelled to attend this meeting; and 

B. that the Government shall provided detailed defense counsel (LCDR Richard 
Federico, JAGC, USN and CPT Clay West, JA, USAR) the opportunity to meet with Mr. 
Kamin prior to the examination by the sanity board directed by paragraph 1.A. above, 
and again prior to the examination by Dr.  to advise Mr. Kamin regarding the 
mental health examinations, provided Mr. Kamin agrees to meet with counsel voluntarily. 
Mr. Kamin shall not be forcibly extracted from his cell nor compelled to attend meetings 
with counsel. 

4. Nothing in this order shall be construed as authorizing more than one FCE. This order 
authorizes the forcible extraction of Mr. Kamin for purposes of the sanity board ordered 
in paragraph 1.A. above. The defense counsel and Dr.  may also attempt to meet 
with Mr. Kamin during the period of time he is extracted for purposes of the sanity board; 
however, if Mr. Kamin refuses to meet with counselor Dr.  he shall not be 
forcibly extracted at another time for either of those purposes. 

5. Telephone numbers: Military Commissions Trial Judiciary Staff: . LT 
Rachel Trest, JAGC, USN, Assistant Trial Counsel: ; LCDR Richard 
Federico, JAGC, USN, Defense Counsel: ; CPT Clay West, JA, USAR, 
Defense Counsel:  

Ordered this __ day of August 2009. 

W. Thomas Cumbie 
Colonel, U.S. Air Force 
Military Judge 

Encl:
 
Charge Sheet
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